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REGISTRATION OF SHIPS UNDER CONSTRUCTION IN PUBLIC
REGISTERS

Summary

Maritime laws in a significant number of countriegntain provisions governing the
issue of registration of ships under constructionfficial public registers.

In certain countries registration of ships undenstrnuction and of the rights in such
ships is compulsory. In other countries such regfisin is optional.

This paper deals with a number of important isse&ged to such registration, notably
conditions for registration of ships under condinrcand of the rights in such ships required
by the law; registration procedure; effect of régison regarding the ability of the parties to
the shipbuilding contract and of the financierssexure their rights and positions. Special
attention shall be devoted to the question of asgomn and transfer of property rights in the
ship under construction.

Provisions of the Croatian Maritime Code governingse matters shall be particularly
elaborated and compared with applicable laws inesother countries.

Key words: register of ships under constructiomnsfer of property rights in the
ship under construction

UPIS BRODOVA U GRADNJI U JAVNE UPISNIKE

Sazetak

Pomorski propisi zn@mjnog broja zemalja sadrze odredbe kojeiujee pitanje upisa
brodova u gradnji u sluzbene javne upisnike.

U nekim drzavama upis brodova u gradnji i pravatimabrodovima je obavezan. U
nekim drugim zemljama takav upis je neobvezan.

Ovaj rad bavi se nizom vaznih pitanja koja se odnue taj upis, kao Sto su: zakonski
uvjeti za upis brodova u gradnji i prava na njinpastupak upisa, kao i utjecaj upisa u
pogledu sposobnosti stranaka iz ugovora o gradogai investitora da osiguraju svoja prava
I polozaj.

Posebna paznja hie posvéena pitanju stjecanja i prijenosa stvarnih pravédmau u
gradnji.

Odredbe Pomorskog zakonika kojeduj@ ovu materiju bitte posebno prikazane i
usporgene s relevantnim propisima nekih drugih drzava.

Kljuc¢ne rijeci:  upisnik brodova u gradniji, prijenos stvarnih pr@ana brodu u gradnji
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1. Introduction

Realization of shipbuilding contracts requires ¢desable financial resources. Partial
or complete failure of one of the parties (shiptheiil or a customer) to fulfil his obligations
may cause a significant loss to other contractiagyp Furthermore, in such circumstances,
loss may be suffered also by the financier of tbestruction of the ship, which need not
necessarily be the party to the contract.

On the other hand, performance of the shipbuildiogtract lasts for a certain period of
time. Legal certainty requires creation of leganfiework governing property status of the
ship under construction during this period. It ecessary to regulate which person has the
title over the ship under construction, as welhdmt are possible rights of others persons.
These issues are closely connected to the respgortbe question whether the ship under
construction by itself may represent a satisfacteegurity for claims arising under the
shipbuilding contract. Although the shipbuildingnt@ct represents the primary legal source
governing relations between the patrties, it is agae/ to know provisions of other relevant
sources of law - international agreements and egiple national legislation. They also
represent parts of the legal framework governing thatter. It is desirable for the parties
involved to be familiar with all mentioned souraddaw even before the negotiations related
to the shipbuilding take place. Provisions of vald international agreements and national
legislation may have the influence on the creabbrontractual clauses. For example, it is
not unusual that some contractual provisions asated in order to avoid the possible
application of “unattractive” provisions of certanational law.

An important part of the above mentioned legal ®amrk is the institute of the
registration of ships under construction (and & tlghts established over them) in public
registers,i.e. registers of ships under construction. This fati may be found in many
jurisdictions. It exists under Croatian law too.eféfore, it is useful for the stakeholders to
know the solutions of Croatian law regarding thistitute in order to compare these solutions
with applicable laws in other countries and to deiae the compliance of Croatian domestic
law with applicable international agreements. Tikdhe goal of this paper.

2. Definition of ship under construction

Pursuant to Article 5/29 of Croatian Maritime Coffereafter - CMC), ship under
constructiorencompasses shipbuilding from the moment of lagivegkeel or similar activity
in shipbuilding up to its entry in the registerstfips’. Therefore, the moment of the origin of
a ship under construction is connected to spet#fatinical (shipbuilding) activity. On the
contrary, the moment of the cessation of a shipeumdnstruction is connected to specific
administrative activity - its entry into the regsbf (existing) shigs

Ship under construction is a movable thing (CMCticde 208). Furthermore, it is

expressly stated that property rights and partrtbulaght of ownership, mortgage and
maritime liens may be established in respect dfija gnder construction.

! See ,Narodne novine“(Official Gazette) No. 181/20@6/2007, 146/08, 61/2011. Pursuant to Article
196 of the CMC, there is a separate type of registe each type of maritime objects under constamct
register of yachts under construction, registefladting facilities under construction and registérfixed off-
shore facilities under construction. As far asititernational sources are concerned, it shoulddiednthat the
Convention relating to Registration of Rights insRect of Vessels under Construction, signed in &iss on
May 27", 1967 (hereafter - 1967 Convention) contains mdinition of ship under construction. This
Convention has never entered into force.

2 Under English law, ship under construction is tufe good with description. Therefore, during
construction there is no ship.



Registration of Ships under Construction in PuR@gisters XX Symposium SORTA2012

3. Conditions for registration of ships under construdion in register of ships under
construction

Registration of ships under construction into Ceoatregister of ships under
construction may be compulsory or optional (CMCtidle 189.

Registration is required in respect of a ship uraerstruction which is entirely owned
by a natural or legal person who is a Croatiarzeirtiwith residence or registered seat in the
Republic of Croatia

Optional registration is prescribed in respect shg being built in a Croatian shipyard
and owned by a foreign natural or legal pefson

Comprehensive set of rules governing proceduredgistration of (existing) ships in
the respective registers are contained in Arti@88-383 of CMC. If otherwise is not
expressly stated in CMC, these rules shall accghyine applied to ships under construction

The example of the special procedural provisiol€®fC applying only to ships under
construction is contained in Article 314. Pursutnthis provision, the first registration in a
register of ships under construction shall be pechiby the port authority (Harbour Master’s
Office maintaining the register of ships under ¢angion where the ship under construction
is to be registered), if the application or propdeasuch registration is accompanied by the
following documents:

1) a document proving the ownership in the shipenmdnstruction,

2) a certificate of the shipyard pertaining to t@chl data which are to be registered in
folio A of the register of ships under constructiand the place and commencement date of
construction,

3) a statement from the owner of a ship under cocsbn regarding the name of said
ship under construction, or, if the ship has no @mamstatement from the shipyard regarding
the designation of the ship under construction

% Each register of ships under construction is ragied by the Harbour Master’s Office in respect of
ships being constructed in a shipyard located withé jurisdiction of respective Harbour Masterfic2.

“ Although it is not expressly stated in Article 1B®f CMC, this rule applies in respect of a shigng
built in a Croatian shipyard.

® A principle of possible but not compulsory regasion is adopted in the 1967 Convention and in some
other jurisdiction, for example in Finland, Norwagd Canada.

® All entries, including registration of ships unaemstruction, shall be made on the basis of rsling
the competent port authorities (Harbour Master'§d®f, with the exception of those under the juigddn of
courts as stipulated by CMC.

" The register of ships under construction, simiarother registers established by the provisions of

CMC, consists of a general register and collectbidocuments. The general register consists of.fife file
consists of sheets (folios) A, B and C. By way xdaption, a file of the general register of pulsliips consists
only of folios A and B. Every ship under constroatishall be entered in a separate file. Particubarghe
identity of a ship under construction and its menhnical characteristics shall be entered on félioThe
company name and seat or name and residence pathral person who owns the ship under construetiah
the personal restrictions of the owner regardieg fise of the ship under construction shall beetten folio B
of the file. The name of the company and its seatame and residence of the ship operator or te®mer may
be entered on folio B of the file from the registdrships under construction. Charges over the shiger
constructions and other restrictions regardingaliapof the ship under construction shall be edterefolio C
of the file.
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4. The effects of registration

Very important effect of registration of ships undmonstruction is related to the
acquiring and transfer of property rights over théhore precisely, rules of CMC governing
matters of acquiring and transfer of the propeigits over existing ships applies also to the
ships being built in Croatian shipyaritem the time of their registration in the registef
ships under constructiofCMC, Article 216).

Therefore, from the moment of the registration o$hap under construction in the
register, ownership or any other property rightravevhich is acquired on the basis of a
legal transaction (for example, on the basis otreat) shall be valid only if such transaction
has been made in writing. A legal transaction theg not been concluded in writing shall
have no legal effect.

Although there is no express provision in CMC goweg this issue, it seems that the
abovementioned “in writing principle” regarding ity of legal transactions related to the
property rights does not apply to the transactiarsied out before the registration, i.e. from
the moment of origin of the ship under construct{taying the keel or similar activity in
shipbuilding) until its (possible) registration anthe register of ships under construction. In
such cases, general provisions governing matteaxaiiring and transfer of property rights
over movables shall apply

Furthermore, the ownership and other property siginith the exception of maritime
liens) over a registered ship under constructiomy be acquired, transferred, limited or
ceased only by an appropriate entry in the respeotigistet.

It must be recalled that, under the Article 97@dC, Croatian law shall apply to title
and property rights to the ship under constructiat is being constructed in the Republic of
Croatia.

5. Registration of property rights

5.1. Right of ownership

Unless stated otherwise in the shipbuilding comtraship under construction shall be
deemed the property of the shipbuilder (CMC, Aeidl32). Therefore, parties to the
shipbuilding contract are free to create differgpititions. For example, they may agree that a
ship under construction is owned by the custontasrthermore, it may be stipulated in the
contract that the title shall be transferred frdra shipbuilder to the customer at a specific

® This probably may be only a theoretical issués Ihard to imagine that parties to the agreement on
transfer of property rights over the ship shallsge¢éo create a writing contract and provide that fanure
changes of the said contract shall be made inngritFurthermore, it seems that under Croatian taw not
possible to register a (future) ship prior to theginning of the construction. That follows from tlMC
provision that the moment of origin of the ship endonstruction is the moment of laying the keekionilar
activity in shipbuilding. In a legal sense, befsteh activity has been carried out, ship undertcoctson does
not exist. There are different solutions in otheigdictions regarding this issue. For example enrftticle 3/3
of the Finnish Register of Ships Act, ships mayehtered in the register of ships under construatien prior
to construction, provided that they can be idestifby their yard number and drawings or in somerathliable
way.

° However, there are some further exceptions frostideed principles, which are enumerated in Article
215 of CMC. Besides the introducing of the “regiitn proprietary system” over the registered sinler
construction, the further effect of registrationrétated to the fact that a ship under constructegistered in
Croatian register acquires Croatian nationality (CMurticle 211/1).
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moment or/and if some specific circumstances (eotial obligations) are fulfillédd There
are differences regarding regulation of this issuearious jurisdictions [1]. However, if the
ship is registered, such transfer of ownership b®finally carried out only by an appropriate
entry into the register.

Pursuant to Article 212 of CMC, the title over apshnder construction encompasses
things built into such a ship. Unless otherwiseessd into the register of ships under
construction, the right of ownership over a shiglemconstruction shall also encompass
things located in the shipyard that have not bagh imto the ship under construction, if at
least one of the following two conditions is fukid:

- according to their manufacture, they are exclugivetended for being built into
that particular ship under constructi@x¢lusive purpose criterjaor

- they have been distinctly identified or set asidéhwthe intention of being
incorporated in that particular ship under congiomc (exclusiveidentification/
location criterig)*™.

5.2. Charges

CMC expressly stipulates that mortgages and magitiiens may be established in
respect ofiater alia) ships under construction (Article 209).

In addition to this general provision, there ispgdal rule contained in Article 252,
pursuant to which provisions of CMC governing maggs and maritime liens on existing
ships shall also apply to ships under construatiban afloat®

Moreover, in respect of mortgage there is a “sugcial’ provision contained in
Article 235. Pursuant to that rule, provisions d¥1C dealing with mortgages on (existing)
ships shall also apply to mortgages on ships ucalestructiorentered in the register of ships
under constructionTherefore, mortgage over the registered ship uondestruction may be
created only by an appropriate entry into thatgiegt.

Under Article 219 of CMC, ship mortgage is a rigimtitling mortgagee to satisfy his
claim from the price of a ship obtained by judicsalle or extrajudicial sale or by taking
possession and use of a ship. Parties to the comtidy exclude some of mentioned rights of
a mortgagee.

Ship mortgage may be established either under aamror a court decision. General
rule is that a ship mortgage shall not be extirfgrdsby a change of the shipowHer

The meaning of provisions of CMC governing thisuesss that the mortgage on ships
under construction should secure mortgagee’s claithe same manner and to the same
extent as the mortgage on existing ships

9 For example, it may be stated in the contract thattitle shall pass to the customer at the moroént
delivery of the ship; or at the moment when totabant of the building price has been paid.

' The 1967 Convention in Article 8 prescribes thational law of a Contracting State may provide that
the registered rights on a ship under constructluadl attach to materials, machinery and equipménth are
within the precincts of the builder's yard and whisy marking or other means are distinctly ideatifias
intended to be incorporated in the ship. Thereftiie scope of this provision is not limited to thight of
ownership.

12 Article 7 of the 1967 Convention stipulates thhe tranking between registered mortgages and
"hypotheques" on vessels under construction otieehand and liens and rights of retention on sesisels on
the other hand shall be determined according toules applicable to vessels registered after cetigl.

3 Supra fn. 7.
4 Some exceptions from this general rule are enuwextia Article 236 of CMC.
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Registration of maritime lien is not a conditionr fits existence. Therefore, such
registration is not mandatory under CMC. Detailadvfsions governing this issue are
contained in Articles 241-252.

Pursuant to Article 437 of CMC, the shipbuilderlsba entitled to retain the ship under
construction at the shipyard until payment has msnpleted pursuant to the contract on ship
construction.

Registration of builder’'s right of retention is noecessary in order such right to be
established under Croatian law.

CMC does not specify which powers may be execuyea ghipbuilder retaining the ship
under construction in order to satisfy his unpdaiht. Therefore, general rules of Croatian law
governing right of retention should be applied.deant to Article 74 of the Law on Obligations,
the creditor whose claim is secured by the righteténtion shall be entitled to satisfy his claim
in the same way as the creditor whose claim isredchy a lief®. It meansjnter alia, that
shipbuilder is entitled to sell the ship. He isigidl to inform debtor in time about his intention
to enforce this power [2].

It should be noted that, under Article 912 of CME,case of judicial sale of ship in
enforcement proceedings, creditors’ claims shakdttled according to the following order of
priority:

1) creditors whose claims are secured by maritieme |

2) creditors with the right of retention, as spedfin Article 437 (shipbuilders,

shiprepairers)’,

3) creditors whose claims are secured by a shipgae,

4) other creditors.

6. Registration of inland navigation vessels

Primary Croatian domestic source of law in respcinland navigation is Law on
Inland Navigation and Ports (hereafter — LINPYCMC shall apply in respect of issues which
are not regulated by LINP.

LINP contains special provisions in respect of sggtion of inland navigation vessels
in appropriate registers (Articles 79-103). Theskes mainly govern registration procedure.

!> Ship mortgage is more precisely regulated by Re$ic212-240 of CMC. Furthermore, provisions
governing registration procedure in respect opadiperty rights (including mortgage) are contaiimedrticles
253-383. It should be noted that, under Article 26@MC, the entry of a ship mortgage into the segi shall
contain at least following particulars: the mongtsum of the claim secured by mortgage; the amotimterest
if it is to be paid in conjunction with the clairand the firm, i.e. the name and seat (or the narde@sidence)
of the mortgagee.

6 Law on Obligations, Narodne novine (Official GaeptNo 35/2005, 41/2008. A lien should be
understood in a broader sense, pursuant to theititefi of such right in Croatian general law.

7 Under Croatian law, right of retention exists onker things belonging to the debtor. Thereforehdf
owner of a ship under construction is a shipbuijltte@re is no right of retention in a “classicaleam, as defined by
the Law on Obligation because shipbuilder is hgdis own (and not debtor’s) thing. However, Aeid37 of
CMC should nevertheless apply to this situatiorddacribed circumstances right of retention estabt by Article
437 should be understood as a kind of “pressurbadeused by a shipbuilder in order his claim tgbé. Simply,
the builder, pursuant to Article 437, does not haveeliver a ship to the customer if his due cl@mot paid as
stipulated by shipbuilding contract.

'8 Narodne Novine (Official Gazette) No 109/2007, /28D



Registration of Ships under Construction in PuR@gisters XX Symposium SORTA2012

They are created under the same principles asgioog of CMC regulating registration of
seagoing ships.

One of the registers introduced by the LINP is stgi of inland navigation vessels
under construction.

The inland navigation vessel under constructiodeiined as the building of the vessel
from the laying the keel or similar activity in pbuilding up to its entry in the register of
vessels.

There are some important differences between ragjmt regimes established by CMC
and LINP. For example, it should be noted that yams to Article 82 of LINP, registration of
inland navigation vessel under construction is glvaptional. It shall be carried out only
upon the possible request of the owner of the VEsse

However, the most important source of law regardimg issue is 1965 Convention on
the Registration of Inland Navigation Vessels (héie¥ — 1965 Registration Convention)
with two annexed Protocols — Protocol No. 1 conicgrmightsin remon inland navigation
vessels and Protocol No. 2 concerning attachmedt farced sale of inland navigation
vessels. The 1965 Registration Convention entietedforce on June 24, 1982. State Parties
to the 1965 Registration Convention are: AustrialaBis, Belgium, Croatia, Luxembourg,
Montenegro, Netherlands, Serbia and Switzerland {3joatia is bound by the 1965
Registration Convention as well as by its two Peots.

Pursuant to Article 5 of the 1965 Registration Gamtion, each Contracting Party may
lay down the conditions under which a vessel umdastruction in its territory may or must
be registered in its registers. A vessel undessiraation in the territory of a Contracting
Party may not be registered elsewhere than ingtpisters of that Contracting Party.

Both Protocols contain express provisions that stegll apply to rightsn remin any
vessel used in inland navigation, even if it isemebnstructiof?.

Pursuant to provisions of Protocol No. 1, the amgtsin remthat may besstablished
over the vessels are: ownership, usufruct, morgyayel liens. However, the Contracting
Parties may attach the effect of a rightemto attachment.

The Contracting Parties shall arrange for the eatrthe rights of ownership, usufruct
or mortgage over the vessel in the register in lhitat vessel is registered. Rights of
ownership, usufruct or mortgage entered in a regist one of the Contracting Parties shall
be recognized in the territory of the other CorttreicParties.

Furthermore, a mortgage shall extend to all objpetsnanently attached to the vessel
by virtue of the purpose they serve and belongintipé owner of the vessel. Nevertheless, the
law of the country of registration may permit agneaits between the parties which provide
otherwise.

Protocol No. 1 contains comprehensive provisioggaming liens on inland navigation
vessels (Articles 11-18).

CONCLUSIONS

Registration of seagoing ships under constructisnrdgulated primarily by the
provisions of CMC. Pursuant to these provisiongjsteation of a ship under construction
which has been built in Croatian shipyard may likeeimandatory (if the ship is entirely

9 However, in practice the registration is necesgaorder to register property rights over the eéss
20 Article 2 of Protocol No. 1 and Article 2 of Proti No. 2.
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owned by a natural or legal person who is a Croatibizen with residence or registered seat
in the Republic of Croatia) or optional.

It is possible to establish property rights on shymder construction. Once the ship
under construction has been registered, the “magjish principle” shall apply in respect of
acquiring and transfer of property rights over ssbip (with the exception of maritime liens).
All legal transactions aiming at acquiring or tri@msof the property rights on the registered
ship under construction must be made in writing.

Provisions of CMC governing matters of registratmiships under construction and
property rights on such ships are created undéintioeel” of the 1967 Convention.

As far as the registration of inland navigationseds is concerned, provisions of the
1965 Registration Convention with two annexed Riot®are of particular importance.
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